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MVEMORANDUM OPI NI ON

KROUPA, Judge: This matter is before the Court on
respondent’s notion for partial summary judgnment filed pursuant

to Rule 121(a).! Respondent contends there is no dispute as to

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code, unl ess otherw se indi cated.
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any material fact with respect to this collection review matter
and that respondent’s Notices of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330
(determ nation notices) pertaining to trust fund recovery
penalties (TFRPs) assessed against petitioner for the taxable
peri ods endi ng Decenber 2004, March 2005, June 2005, Septenber
2005, Decenber 2005 and June 2006 (periods at issue) should be
sustained. W shall grant respondent’s notion for parti al
summary judgnent, and, because we dism ssed or the parties have
conceded all other issues, we shall enter a decision for
respondent . 2

Backgr ound

We recite uncontested facts reflected in the petition,
respondent’s notion for partial summary judgnent and in the
exhibits attached to these docunents. Petitioner resided in
Wodl and Hills, California at the tinme he filed the petition.

Petitioner was the secretary, treasurer, chief executive
of ficer and chief financial officer of Lynnco Enterprises, Inc.
(Lynnco), a design services and enpl oyee | easing busi ness.
Petitioner also was a 50-percent owner, chief executive officer,

vice president, secretary, treasurer and chief financial officer

2Respondent filed a nmotion to dism ss on grounds of npotness
for the taxabl e period endi ng Decenber 2006. W granted that
notion and do not consider that taxable period in this opinion.
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of Wzard Art dass, Inc. (Wzard), a business that nade gl ass
shields and netal rails used in restaurants.

The Internal Revenue Service (IRS) determ ned that Lynnco
failed to pay $38,684% in enpl oynment taxes for the taxable period
endi ng Decenber 2004 and Wzard failed to pay $106,503 in
enpl oynent taxes for the taxable periods endi ng Decenber 2004,
Mar ch 2005, June 2005, Septenber 2005, Decenber 2005, March 2006
and June 2006. The IRS found petitioner liable as a responsible
person for Wzard' s and Lynnco’s enpl oynent taxes and issued two
Letters 1153, Trust Funds Recovery Penalty Letters (TFRP
Letters), proposing to assess TFRPs agai nst petitioner.
Petitioner tinely filed witten appeals in response to the TFRP
Letters. Respondent’s Appeals Ofice made final admnistrative
det erm nati ons uphol ding the proposed TFRP assessnents.*
Respondent thereafter nade assessnents agai nst petitioner for the
periods at issue.

Respondent issued petitioner separate Final Notice of Intent
to Levy and Notice of Your Right to a Hearing letters (levy
notices) for the TFRPs attributable to Lynnco’s and Wzard’s
enploynment tax liabilities. Petitioner tinmely requested

col | ection due process (CDP) hearings regarding both |evy

SAll nonetary amounts are rounded to the nearest dollar.

“The Appeals O fice considered the TFRPs relating to Wzard
and Lynnco in separate hearings.
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notices. Petitioner argued that the assessed anount in the |evy
notice for Lynnco was inaccurate, but he did not challenge the
anmount in the levy notice for Wzard. Petitioner asked in both
CDP hearing requests that the Appeals O fice consider an
instal |l ment agreenent as a collection alternative.

Settlenment O ficer Sharon Lavenberg (SO Lavenberg) was
assigned both CDP hearings. SO Lavenberg mailed petitioner a
| etter scheduling a tel ephone conference for both hearings and
stating that petitioner should contact her within two weeks if he
preferred a face-to-face conference. SO Lavenberg al so asked
that petitioner submt conplete financial information (both
i ndi vidually and on behal f of his business)® and provi de copies
of signed Federal inconme tax returns for 2006, 2007 and 2008 if
he wanted SO Lavenberg to consider an installnent agreenment or
any other collection alternatives.

Petitioner called SO Lavenberg the day before the schedul ed
t el ephone conference to notify her that he had a famly energency
and needed to reschedul e the conference. SO Lavenberg obliged
yet rem nded petitioner that he needed to submt the requested

financial information and tax returns to have coll ection

°I ndividuals report financial information on a Form 433-A,
Coll ection Information Statenent for Wage Earners and Sel f -
Enpl oyed I ndi vi dual s, and busi nesses report financial information
on a Form 433-B, Collection Information Statenent for Businesses.
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alternatives considered. Thereafter petitioner failed to answer
t he tel ephone for the reschedul ed conference with SO Lavenberg.

Petitioner never presented any argunent to contest the
underlying liability for Lynnco. Mreover, he failed to provide
t he necessary information for SO Lavenberg to consider an
instal |l ment agreenent or any other collection alternative. SO
Lavenberg sent petitioner a “last chance” letter and gave himtwo
weeks to respond. Petitioner did not respond until one day
before the “last chance” letter deadline. Petitioner faxed SO
Lavenberg a letter asking for a 3-week extension to provide the
request ed docunentation. SO Lavenberg denied petitioner an
ext ensi on because he had negl ected to provide any financi al
i nformati on whether conplete or not and had submtted no tax
returns to SO Lavenberg despite several requests to do so. SO
Lavenberg reviewed the material in petitioner’s file and the
argunents petitioner presented and determ ned to sustain the
proposed | evy for both Lynnco and Wzard. SO Lavenberg sent
petitioner separate determ nation notices sustaining respondent’s
collection action with respect to the TFRPs.

Petitioner tinely filed a petition with this Court seeking
relief fromrespondent’s determ nation notices. Petitioner does
not challenge the underlying liability. He contends, however,
that he shoul d have been afforded an install nent agreenment or an

offer in conpromse to settle the debts. Respondent noved for
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partial summary judgnment on the ground that SO Lavenberg did not
abuse her discretion by failing to consider collection
alternatives. Petitioner failed to file a response or objection
to respondent’s noti on.

Di scussi on

We are asked to deci de whether sunmmary judgnment is
appropriate. Sunmmary judgnent is intended to expedite litigation
and avoi d unnecessary and expensive trials. See, e.g., FPL

Goup, Inc. & Subs. v. Conm ssioner, 116 T.C 73, 74 (2001). A

nmotion for partial summary judgnment will be granted if the

pl eadi ngs, answers to interrogatories, depositions, adm ssions
and ot her acceptable materials, together with the affidavits, if
any, show that there is no genuine issue as to any material fact

and that a decision may be rendered as a matter of law. See Rule

121(b); Elec. Arts, Inc. v. Conm ssioner, 118 T.C. 226, 238
(2002). The nmoving party has the burden of proving that no
genui ne issue of material fact exists and that it is entitled to

judgnent as a matter of |law. See, e.g., Rauenhorst v.

Comm ssi oner, 119 T.C 157, 162 (2002). W grant summary

j udgment cautiously and sparingly and only after carefully
ascertaining that the noving party has net all requirenents for

summary adj udi cation. See Associated Press v. United States, 326

US 1, 6 (1945).



-7-

Petitioner does not contest the underlying liabilities for
the TFRPs assessed against himfor the periods at issue. Nor
does he challenge the validity of the |evy notices respondent
filed for those taxable periods. Rather, petitioner disputes
only respondent’s decision not to consider a collection
alternative. Thus, the Court reviews respondent’s determ nation

for abuse of discretion. See Seqo v. Conm ssioner, 114 T.C 604,

610 (2000); Goza v. Conm ssioner, 114 T.C 176, 182 (2000). In
doi ng so, we nust deci de whet her respondent exercised his
discretion arbitrarily, capriciously or without sound basis in

fact or law. See Wodral v. Conm ssioner, 112 T.C. 19, 23

(1999).

Petitioner asserts in the petition that SO Lavenberg shoul d
have provided himwith either an install nent agreenent or an
offer in conpromse. W note that petitioner asked in his CDP
heari ng request that SO Lavenberg consi der an install nent
agreenent in lieu of enforced collection action. Petitioner
never proposed an offer in conprom se during the hearing. 1In
this regard, we generally consider only argunents, issues and
other matters that were raised at the collection hearing or
ot herwi se brought to the attention of the Appeals Ofice. See

Living Care Alternatives of Uica, Inc. v. United States, 411

F.3d 621, 625 (6th Gr. 2005); Mgana v. Conmm ssioner, 118 T.C

488, 493 (2002). It would be anomal ous and i nproper for us to
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concl ude that SO Lavenberg abused her discretion in failing to
consider an offer in conprom se when petitioner did not raise the
issue or bring it to SO Lavenberg’'s attention. See Magana V.

Commi ssi oner, supra. Accordingly, we consider only whether SO

Lavenberg abused her discretion by not considering petitioner’s
request for an installnment agreenent.

A taxpayer may raise collection alternatives in a CDP
heari ng request that may include an installnment agreenent. Sec.
6330(c)(2)(A(iii). The Secretary may enter into an install nent
agreenent to satisfy the taxpayer’s outstanding tax liabilities
in appropriate circunstances. Sec. 6159(a). A taxpayer’s
eligibility for an installnment agreenent is based on the

taxpayer’s current financial condition. Maselli v. Conmm ssioner,

T.C. Meno. 2010-19. See generally Internal Revenue Manual (IRM
pt. 5.14.1.3 (Sept. 26, 2008). The taxpayer nust therefore
provi de specific financial information, including a proposed
nmont hl y paynment or other periodic paynment anount, when requesting
an installnment agreenent. |IRMpt. 5.14.1.3(4) (Sept. 26, 2008).
The record reflects that petitioner did not submt a
proposed install nent agreenment and failed to provide SO Lavenberg
with the requested financial information. W have repeatedly and
consistently held that a settlenment officer may sustain a
collection action where the taxpayer has failed to provide

requested information that woul d have permtted consideration of
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collection alternatives. See Long v. Commi ssioner, T.C Mno.

2010-7; Huntress v. Conm ssioner, T.C. Mnob. 2009-161; Nel son v.

Comm ssioner, T.C Meno. 2009-108. SO Lavenberg infornmed

petitioner that he needed to submt the requisite financial

i nformati on and needed to provide signed tax returns if he wanted
her to consider an installnment agreenent. SO Lavenberg
thereafter gave petitioner several chances to provide the
requested financial information and be heard before issuing the
determ nation notices. Petitioner failed to submt the
appropriate financial information and tax returns, and then he
presented a dilatory request for an extension one day before the
deadl ine specified in the “last chance” letter. See Ronan v.

Conmi ssioner, T.C. Meno. 2004-20. It was not an abuse of

di scretion for SO Lavenberg to reject an install nment agreenent
when petitioner failed to present financial information regarding

his ability to pay. See Maselli v. Conmm ssioner, supra.

Petitioner has not presented any evidence or persuasive
argunent to convince us that SO Lavenberg abused her discretion
The record denonstrates that SO Lavenberg verified all applicable
| aw and adm nistrative procedures were followed in this matter.
See sec. 6330(c)(1).

Petitioner has not set forth specific facts show ng that
there is a genuine issue for trial. Accordingly, we find and

hol d that SO Lavenberg did not abuse her discretion in
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determ ning that respondent may proceed with the collection
action. W shall therefore grant respondent’s notion for parti al
summary judgnent.

Mor eover, because the parties have conceded all renaining
i ssues, we shall enter a decision for respondent. Courts have
the inherent authority to issue orders they deem necessary and
prudent to achieve the orderly and expeditious disposition of

their cases. See Roadway Express, Inc. v. Piper, 447 U. S. 752,

764-765 (1980); Link v. Wabash R R Co., 370 U S. 626, 629-632

(1962); WIllianms v. Comm ssioner, 92 T.C. 920, 932-933 (1989).

We have considered all argunents nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




